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In National Heritage Foundation Inc. v. 
Highbourne Foundation,1 the Fourth Circuit 
Court of Appeals recently held a chapter 11 

plan’s non-consensual, third-party release of non-
debtors as invalid because the release lacked ade-
quate factual support. The circuits remain split on 
whether the Bankruptcy Code permits a plan to 
release nondebtor parties.2 
 Those allowing such releases do so only in lim-
ited circumstances because the releases test “the 
outer reaches of a bankruptcy court’s jurisdic-
tion.”3 The Fourth Circuit applied Dow Corning’s 
six substantive factors test for nondebtor releases4 
and struck the release of the debtor’s officers and 
directors in National Heritage Foundation. This 
article analyzes the Fourth Circuit’s decision and 
provides practical suggestions for objecting to 
third-party releases in plans.

Return Trip to the Fourth Circuit
 The National Heritage Foundation case has 
a long procedural history previously detailed in 
the ABI Journal.5 The case was before the Fourth 
Circuit a second time, following its remand to the 
bankruptcy court to make specific factual findings 
and to explain why the findings support the plan’s 
nondebtor releases.6

 National Heritage Foundation (NHF) is a 
nonprofit public charity that administers and 
maintains donor-advised funds.7 These are funds 
in which donors relinquish all rights and interests 

in the assets they donate.8 NHF owns and controls 
all of the donated assets, but the donors can make 
nonbinding recommendations regarding the use 
of the assets.9

 NHF filed a voluntary chapter 11 petition in 
2009 after a state court entered a multimillion-
dollar judgment against it.10 The bankruptcy court 
approved NHF’s fourth amended and restated reor-
ganization plan.11 The reorganization plan contained 
a provision releasing NHF, the unsecured creditors’ 
committee and its members, any designated repre-
sentatives of the committee, and any officers, direc-
tors or employees of NHF, the committee, or their 
successors and assigns (collectively, the “released 
parties”) from all claims relating to the debtor’s 
business.12 The reorganization plan’s release provi-
sion provided that the released parties

shall not have or incur, and are hereby 
released from, any claim, obligation, cause 
of action, or liability to any party in inter-
est who has filed a claim or who was given 
notice of the Debtor’s Bankruptcy Case 
(the “Releasing Parties”) for any act or 
omission before or after the Petition Date 
through and including the Effective Date 
in connection with, relating to, or arising 
out of the operation of the Debtor’s busi-
ness, except to the extent relating to the 
Debtor’s failure to comply with its obliga-
tions under the Plan.13

 Several NHF donors challenged the reorgani-
zation plan’s confirmation on the grounds that the 
release provision was invalid.14 The district court 
initially affirmed the bankruptcy court’s confirma-
tion of the reorganization plan.15 
 In the first appeal, the Fourth Circuit vacated that 
portion of the district court’s judgment affirming 
the release provision, holding that the bankruptcy 
court failed to make sufficient factual findings to 
support its conclusion that the release provision was 
essential.16 “Although we reiterated this circuit’s 
longstanding rule that nondebtor releases may be 
enforced in appropriate circumstances, we cautioned 
that they should only be approved ‘cautiously and 
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1 2014 WL 2900933 (4th Cir. June 27, 2014).
2 Prohibiting nondebtor releases: See, e.g., Resorts Int’l v. Lowenschuss (In re 

Lowenschuss), 67 F.3d 1394, 1401 (9th Cir. 1995) (“[Section] 524 (e) precludes 
bankruptcy courts from discharging the liabilities of nondebtors.”); Landsing Diversified 
Properties II v. The First Nat’l Bank and Trust Co. of Tulsa (In re Western Real Estate 
Fund), 922 F.2d 592, 600-02 (10th Cir. 1990) (citing § 524 (e) in refusing to enjoin 
creditor’s suit against nondebtor post-confirmation because permanent injunction 
“effectively relieves the nondebtor from its own liability to the creditor”). Section 524 (e) 
provides that “[e] xcept as provided in subsection (a) (3) of this section, discharge of a 
debt of the debtor does not affect the liability of any other entity on, or the property of 
any other entity for, such debt.” No per se bar against nondebtor releases: See, e.g., 
Deutsche Bank AG, London Branch v. Metromedia Fiber Network Inc. (In re Metromedia 
Fiber Network Inc.), 416 F.3d 136, 141 (2d Cir. 2005) (“[S] uch a release is proper only 
in rare cases.”); Gillman v. Cont’l Airlines (In re Cont’l Airlines), 203 F.3d 203, 217 (3d 
Cir. 2000) (holding that lower courts lacked sufficient evidentiary and legal basis to 
authorize nondebtor release); Nat’l Heritage Found. v. Highbourne Found., 2014 U.S. App. 
LEXIS 12144 (4th Cir. June 27, 2014) (allowed in “exceptional circumstances”); Class 
Five Nevada Claimants v. Dow Corning Corp. (In re Dow Corning Corp.), 280 F.3d 648, 
658 (6th Cir. 2002) (“[E] njoining a nonconsenting creditor’s claim is only appropriate in 
‘unusual circumstances.’”).

3 Johns-Manville Corp. v. Chubb Indem. Ins. Co. (In re Johns-Manville Corp.), 517 F.3d 
52, 55 (2d Cir. 2008), rev’d sub nom., Travelers Indemn. Co. v. Bailey, 129 S. Ct. 
2195 (2009).

4 Dow Corning, 280 F.3d at 658.
5 See Jason W. Harbour, “Fourth Circuit Declines to Adopt Blanket Rule against 

Nonconsensual Nondebtor Releases,” ABI Journal, Vol. XXXI, No. 2 (March 2012).
6 Nat’l Heritage Found. at *2.
7 Id. 
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infrequently.’”17 To determine whether the appropriate cir-
cumstances existed in this case, the Fourth Circuit remanded 
the case with instructions to the bankruptcy court to consider 
the six substantive Dow Corning factors, specifically, whether:

(1) there is an identity of interests between the debtor 
and the third party;
(2) the nondebtor has contributed substantial assets to 
the reorganization;
(3) the injunction is essential to the reorganization;
(4) the impacted class, or classes overwhelmingly 
voted to accept the plan;
(5) the plan provides a mechanism to pay for all, or 
substantially all, of the class or classes affected by the 
injunction; and
(6) the plan provides an opportunity for those claim-
ants who choose not to settle to recover in full.18

 A different bankruptcy judge considered the case on 
remand and gave the parties the option of reopening the 
record to present more evidence, but they declined to do so.19 
The bankruptcy court concluded that only one Dow Corning 
factor had been met and declared the release provision unen-
forceable.20 The district court affirmed.21

 The Fourth Circuit held that NHF failed to carry its bur-
den of proving that the facts and circumstances of the case 
justified the release provision.22 It found that only the first 
Dow Corning factor, an identity of interests between NHF 
and the released parties, existed.23 The court concluded that 
an expansive indemnity obligation of NHF to the released 
parties under NHF’s bylaws was sufficient to meet the iden-
tity-of-interests factor.24

 The second Dow Corning factor required NHF to 
demonstrate that the released parties made a substantial 
contribution of assets to the reorganization.25 The court 
found that none of the released parties made any finan-
cial contribution to the reorganization.26 The court also 
dismissed NHF’s assertion that this factor was satisfied 
by NHF’s officers and directors promising to continue to 
serve, holding that the assertion lacked factual support 
and that, even if a promise to continue serving NHF had 
been made, it would not constitute a substantial contri-
bution of assets,27 nor did their prior service constitute a 
substantial contribution: “[O] fficers and directors, all of 
whom are insiders, performed their duties either because 
they were paid to do so (in the case of [the] officers), or 
because they had a fiduciary obligation to do so (in the 
case of the directors).”28

 The third Dow Corning factor required NHF to dem-
onstrate that the release was “essential” to its reorganiza-
tion.29 NHF contended that the risk of litigation from its 
thousands of donors rendered the release provision essential 
because NHF would likely have to indemnify its officers 

and directors for their legal expenses should such suits 
arise.30 The court recognized the possibility of this indem-
nity obligation arising, but held that the evidence did not 
suggest that NHF’s reorganization is doomed without the 
release.31 “NHF has provided little to no evidence regard-
ing the number of likely donor claims, the nature of such 
claims, or their potential merit.”32

 Nor did the court view the risk of officer and director 
flight as rendering the release essential to NHF’s reorganiza-
tion plan.33 In discounting this risk, the court noted that most 
of NHF’s insiders are members of a single family, and that 
the release itself provides little inducement for officers and 
directors to stay because the release would not shield them 
from liability for their continued service.34 In addition, if the 
officers and directors did leave, NHF did not suggest that it 
would face difficulty recruiting new personnel.35 
 The court also pointed to the reorganization plan’s sev-
erability clause as further support for its holding that the 
release was not shown to be essential to NHF’s reorganiza-
tion.36 The severability clause provided that the reorganiza-
tion plan would remain in effect “[s] hould any provision in 
this Plan be determined to be unenforceable,” which suggest-
ed that the reorganization plan would remain viable absent 
the release.37

 “To satisfy the fourth Dow Corning factor, NHF was 
required to prove that the class” affected by the release — the 
donors — overwhelmingly voted in favor of the plan.38 The 
reorganization plan presumed the donor class’s support for it 
without a formal vote because donor claims were eligible for 
full payment with interest under the plan.39 NHF also asserted 
that the donor class’s support for the reorganization plan, if 
not presumed, was irrelevant because the donors are not actu-
ally creditors of NHF, having relinquished their ownership 
and control over the donated assets and maintaining only the 
ability to make nonbinding recommendations regarding the 
use of the assets.40

 The court did not resolve whether an unimpaired class’s 
presumed support for the reorganization plan is sufficient to 
satisfy this Dow Corning factor.41 The court viewed this fac-
tor as weighing “only marginally” in NHF’s favor and held 
that the presumed support “does not make up for the fact that 
most of the other Dow Corning factors weigh against enforc-
ing the Release Provision.”42 The court also noted that the 
equities weighed against NHF in meeting this factor because 
the donors, those most affected by the release, were not given 
the opportunity to accept or reject the plan.43

 The fifth Dow Corning factor addresses whether the 
debtor’s plan provides a mechanism to consider and pay 
all or substantially all of the class (es) that were affected by 

17 Id. (quoting Behrmann v. Nat’l Heritage Found. Inc., 663 F.3d 704, 712 (4th Cir. 2011) (“NHF I”)). 
18 Id. at *4-*5 (internal quotations omitted).
19 Id. at *5.
20 Id. at *5-*6.
21 Id.
22 Id. at *5.
23 Id. at *7-*8.
24 Id. 
25 Id. at 8.
26 Id. 
27 Id. at *8-*9.
28 Id. at *9 (quoting NHF I at 229).
29 Id. at *9-*10.

30 Nat’l Heritage Found. at *10. 
31 Id. at *10-*11.
32 Id. at *10.
33 Id. at *11-*12.
34 Id. at *12.
35 Id.
36 Id. at *12-*13.
37 Id. at *13.
38 Id. 
39 Id. at *13-14.
40 Id. at *14.
41 Id. at *15.
42 Id.
43 Id.
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the nondebtor release.44 The court held that this factor was 
not met because NHF’s reorganization plan did not include 
such a mechanism and NHF did not present any evidence, in 
the form of expert testimony or otherwise, that NHF made 
a bona fide effort to ensure the consideration of nearly all of 
the donor class’s claims.45

 The final Dow Corning factor is whether the plan pro-
vides an opportunity for those who chose not to settle to 
recover in full.46 The court held that this factor, like the fifth 
factor, was not met, reiterating the import of NHF’s failure 
to provide any mechanism to pay donor claims outside of the 
bankruptcy proceedings.47 “[T] he very purpose of the Release 
Provision is to preclude any recovery from third-party sourc-
es outside of the Plan.”48

 Finding that only one Dow Corning factor — the identity 
of interests between NHF and the released parties due to an 
expansive indemnity provision — had been met, the Fourth 
Circuit held that NHF had not established “exceptional cir-
cumstances” justifying the nondebtor release.49 The court 
advised that a debtor need not demonstrate that every Dow 
Corning factor weighs in its favor in order to obtain approval 
of a nondebtor release, but warned that adequate factual sup-
port must be shown to warrant such “exceptional relief.”50

Objecting to Nonconsensual  
Nondebtor Releases
 While objections will be specific to the nature, scope and 
context of each plan’s proposed nonconsensual nondebtor 
release, the Fourth Circuit’s opinion provides guidance for 
objecting to plan release provisions. The following are con-
siderations to include.

Adequate Factual Findings
 The primary lesson of National Heritage Foundation is 
that adequate factual findings must support the jurisdiction’s 
criteria for allowing a plan’s release provision. Objectors 
in bankruptcy court should proffer evidence opposing the 
release, and the lack of sufficient factual findings should be 
exploited at trial and in any appeal.51

Expert Testimony
 Objectors should not hesitate to provide expert testimony 
in opposition to the proposed release. NHF’s failure to pro-
vide any expert testimony, including in connection with the 
likely number, nature and potential merits of donor claims, 
and with respect to the plan’s protection of donor’s interests, 

was held against it.52 Objectors should also consider having 
an expert testify about the alleged substantial contribution by 
those whom the plan proposes to release. 

Plan Severability Clause
 Plans routinely contain broad severability clauses, stating 
that the plan will remain in effect should any provision in 
it be determined to be unenforceable. A severability clause 
can be used to an objector’s advantage. The Fourth Circuit 
cited the severability clause in NHF’s reorganization plan in 
holding that the release of nondebtors was not essential to the 
reorganization plan.53

Equitable Mootness
 Equitable mootness was not addressed in the National 
Heritage Foundation case, but it is an important consider-
ation in litigating an objection to a plan’s nonconsensual 
nondebtor releases. The Second Circuit in Deutsche Bank 
AG, London Branch v. Metromedia Fiber Network Inc. (In 
re Metromedia Fiber Network Inc.),54 citing Dow Corning, 
held that the bankruptcy court’s findings were insuffi-
cient to support the validity of the plan’s nonconsensual 
nondebtor release, but dismissed the appeal as “equitably 
moot.”55 “Equitable mootness is a prudential doctrine that is 
invoked to avoid disturbing a reorganization plan once [it has 
been] implemented.”56 The court explained that “an appeal 
should … be dismissed as moot when, even though effective 
relief could conceivably be fashioned, implementation of that 
relief would be inequitable.”57

 The Metromedia court gave significance to the fact that 
the appellants did not seek a stay of the confirmation order, 
nor did they seek an expedited review of their appeal.58 The 
court held that the debtor’s plan had been substantially con-
summated and therefore refused to disturb the bargain that 
had been struck by the debtor and the released parties.59 
Consequently, those objecting to plan release provisions 
should diligently pursue a stay of the confirmation order and 
expedited consideration of any appeal.

Conclusion
 A chapter 11 plan’s nonconsensual release of nondebt-
ors will typically face an uphill approval battle. The Fourth 
Circuit’s decision in National Heritage Foundation outlines 
the typical areas of dispute and provides guidance for object-
ing parties.60  abi
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45 Id. at *17.
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47 Id. at *17-*18.
48 Id. (citation and internal quotation omitted).
49 Id. at *18-*19.
50 Id. at *19.
51 Id. at *10. 

52 Id. at *10 and *17.
53 Id. at *12-*13.
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Inc.), 416 F.3d 136 (2d Cir. 2005).
55 Id. at 139.
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